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May 11, 2011

Paul Egerman, Co-Chair
Deven McGraw, Co-Chair
C/O HIT Policy Privacy and Security Tiger Team Blog

RE: Comment on Policy and Technology Framework for Health Information Exchange
Ms. McGraw and Mr. Egerman:

The purpose of this letter is to respond to the Framework from the Tiger Team as requested. The
American Health Information Management Association (AHIMA) is a non-profit professional association
made up of more than 62,000 individuals who are educated and certified in health information
management (HIM) and have been engaged in the confidentiality and security of health information for
over 83 years.

Since AHIMA members are very interested in the use of electronic health information exchange (HIE),
we have standing policy councils focused both on HIE as well as privacy and security. Members of these
councils have been involved in the development of this response. Members of the councils as well as
technical staff have reviewed the proposed Framework.

Page 1 of 14: Comments on Policy Principles:

e Correction: While the term “correction” may have public meaning, changes to the content of a health
record is usually referred to “amendment” in the healthcare industry. When a record is amended, the
information in error is identified as such but left in the record for a number of purposes. The correct
information is added to the record. AHIMA recommends that when referring to this issue you use
the term Correction/Amendment or note the use of the term “amendment” for better
understanding.

o Individual choice: HIPAA addresses the use and disclosure of health information. There is limited if
any ability for a provider to modify the collection of information — information is either collected or
not collected. Where it is stored and the use of the information is a different issue. Record collection
is important in the provider’s ability to render care. The health record is also a legal and business
record for the provider. To withhold information from the record could result in harm to the
individual or an accusation of fraud made against the provider. We recommend that the term
“collection” not be included in this section.

Page 4 or 14: “Correction”
e See comment on Correction above.
e The discussion under Policy-Current Law/Regulation: the Team needs to define:
o When itis referring to paper versus electronic.
o How a provider (record holder) would notify “persons” identified by the patient of an
amendment. Normally the provider would notify those to whom the amended information
had been sent, by the provider not the patient.
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e The Team needs to consider education and training regarding the notification of amendments.
AHIMA members have no direct evidence, but given the current hybrid nature of healthcare we
believe that amendments are not always conveyed as they should be.

e There needs to be a consideration of where amendments should be considered and adjudicated.
AHIMA believes they should not take place in the network: rather, the amendment should be handled
at the originator (provider) location. This then presumes a tagging of data for origination and an
accompanying nomenclature for such tags.

e Under Notes/Considerations — Bullet #2:

o It should be clearly stated that total obliteration of a health record entry is not appropriate.
The health record is a business record and falls under the Business Record Rule of the Rules
of Evidence. Consumers often have the false expectation that an amended or corrected health
record entry can be totally obliterated. HL7 and ASTM standards provide guidance on how to
establish directories for the original incorrect entry, with flagging models for amended or
corrected entries.

o When an entry belongs to a different patient and is removed before any action is taken based
on that entry, documentation of such an event should exist but should not be part of the
patient's record and should not be visible except in the audit trail. To leave such an entry
visible but labeled as an error:

= Puts the patient at risk if the provider misses the notation that it is an error
= Creates potential problems for the patient particularly with insurance carriers that
often believe that "where there is smoke there is fire."

Page 5 of 14: Openness and Transparency-Current Law/Requlation

o Currently, accounting of disclosures is rarely requested and in general tracking for TPO is not a
HIPAA requirement. Accordingly, very few EHR systems have such capability for all disclosures.
ARRA-HITECH proposed rules have not been released and there has been little industry discussion
regarding how disclosures can be tracked especially in larger organizations where disclosure may
occur for TPO from a number of locations and different HIPAA entities. This is both a policy and a
technology issue.

Page 5 of 14: Openness and Transparency- Recommendations

e Bullet #1: AHIMA recommends provider and consumer education on definition and use of de-
identified data. The concepts are not understood by a number of healthcare providers let alone
patients and third party service organizations.

o Bullet#2: AHIMA suggests that it is time to extend HIPAA requirements to all holders of
protected health information if consumer trust is to be met. There should be no category of
healthcare provider that is not covered by the HIPAA privacy and security rules.

e Bullet #3: Define “indirect exchange model.”

o Bullet #3: Purposes for which exchange can occur are being changed constantly, as are exchange
participants and technology partners, a definite issue in keeping hard copy information available —
web site info with the ability for the patient to print should cover it, and maybe an annual signoff
indicating they know where to find it if they want it. There is no way that a NwHIN participant can
reasonably keep a listing of all the potential indirect participants. If the level of HIEs gets to 225-
250-plus keeping a list of the possible exchange partners becomes illogical and probably complicated
for the individual to understand.

o Bullet #4: AHIMA suggests changing “anticipate exchange activities” to “reasonably
anticipated exchange activities.”
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e Bullet #6: This item needs to be expanded in some way to cover other entities such as OCAs and
Medical Homes. Given that there could be even more entities in the not too distant future OHCA
may be too narrow an approach.

Page 8 of 14: Individual Choice — Notes/Considerations
o Bullet #2:
o Define “independent consent.”
o There should be a defined list of “common” exchanges so that the provider can better
communicate with the individual.
o Isthere a potential for a third party — say Medicare or Medicaid — to require consent?

Page 10 of 14: Notes/Considerations

e General Comment: Presuming that data can be de-identified then data collection could change over
time especially if one of the goals of electronic health records and interoperable health terminologies
and classifications is to improve population health and gaining a body of knowledge to improve
treatment, patient safety, etc. These types of secondary data use are different than that associated,
perhaps, with treatment, payment, or operations. Programs like genomics and organizations of data
like ACOs are moving so rapidly that being able to define all the purposes (to what degree) becomes
almost impossible, especially if science is going to be able to look at legacy data. There needs to be
some flexibility in the approach to specification and there needs to be a reduction in the silos that
surround public health and medical studies that are necessary to address health and treatment
improvement and outcomes.

Page 13 of 14: Safequards — Recommendations

o Bullet #2: How will a provider attest to their relationship with a patient? Each time the provider
makes a request? Will this vary with emergency department physicians? Will this vary in an ACO
network or within an HIEO (but not for requests outside of that HIEO)?

AHIMA and its members appreciate this opportunity to comment on the Policy and Technology
Framework for Health Information Exchange and the efforts of the Tiger Team to address this
complicated and changing subject. We hope these comments are helpful. If you have further questions
on these comments or on the subject of privacy and security in HIEs, please contact me
(dan.rode@ahima.org), or in my absence either Harry Rhodes, AHIMAs director for practice leadership
at harry.rhodes@ahima.org, or Allison Viola, AHIMA’s director for federal affairs at
allison.viola@ahima.org.

Thank you for your review and consideration of these comments.
Sincerely,

Dan Rode, MBA, CHPS, FHFMA

Vice President, Policy and Government Relations

Cc: Harry Rhodes, MBA, RHIA, CHPS, CPHIMS, FAHIMA
Allison Viola, MBA, RHIA
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